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Editorial 





The consideration of the subject of selection and retirement of judges has not 
been completed, but will be resumed in a future number of the JournaL. The 
series of articles on the subject is interrupted at present to permit of publishing two 
timely articles. , 

Mr. Percy Werner, of the St. Louis bar, brought forward his ideas concerning 
“voluntary tribunals” in the year 1914. The argument in favor of voluntary tribun- 
als has made many converts since that time, and since there has been no attempt 
at refutation, we must assume that the ancient enemy, inertia, is all that stands in 
the way of mighty progress. 

Mr. Werner’s idea is simply this: the courts are crowded, their machinery is 
slow, ponderous and expensive, but in every jurisdiction there are lawyers entirely 
qualified to act as judges; all that is needed to get expert adjudication, promptly 
and at slight cost, is to submit controversies to lawyer arbitrators. The idea implies 
a single judge (arbitrator) chosen by the counsel for the parties. That counsel, 
when able to agree upon such an unofficial judge, would choose wisely, cannot be 
doubted ; they would be able in many instances to choose as judge a lawyer specially 
expert in the law involved in the particular cause. Nor can there be doubt that 
lawyers so selected would be willing to serve, nor that they would render the highest 
quality of service within their powers. 

The word “arbitrate” in this connection is one to be employed as little as possi- 
ble, and only because the parties would be acting under the arbitration statute in 
order that the decision of the unofficial judge might acquire the force of a judgment. 
The proceedings conducted under such a submission would have none of the char- 
acter commonly associated with arbitrations; on the contrary, they would be con- 
sistent with all that is useful of judicial procedure. 

Of course such submissions are not to be expected on the part of clients or 
counsel who seek some special advantage from the delay of the courts, the pitfalls 
of procedure, or merely hope to worry their opponents. But there must be a con- 
siderable proportion of causes in which both parties honestly seek an adjudication 
and in which both are to be benefited by promptness and economy of procedure. 

Mr. Werner’s proposals open a great gateway to justice. Just so far as they 
are successful the courts will be relieved of undue pressure of business, the bar will 
become more efficient and more respected and clients will learn that the law, after 
all, exists for man, rather than man for the law. 

But there is no intention here to forestall Mr. Werner. Our readers will want 
to study his views at first hand, here presented in a masterly way, of a sane, orderly, 
democratic method for adjudicating controversies, which meets the needs of our 
times in every respect. 





The lawyers of the country are not very much concerned with the fact that there 
is a practical denial of justice to a considerable number of our people. Except in 
Cleveland and Minneapolis the poor litigant is quite generally barred from justice, 
unless on the piratical basis of the contingent fee. But the denial of justice is not 
limited to the downright indigent; in degree it exists for a great majority of our 
wage earners, salaried men and women and small traders. They can have justice 
of a sort, at a price, but frequently they estimate the price too great and forego 
justice ; at other times they essay a purchase, and get stung. 
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EDITORIAL 


This is rather a sensational fact—or at least a sensational accusation—or would 
appear sensational if we were genuinely sensitive to the lesser rights of all our 
people. The defect arises from the shortcomings of our inferior courts, originally 
created expressly to yield justice to the poor. In this JouRNAL we have previously 
urged changes intended to better the situation, through an improved local court 
organization, through informal procedure, arbitration and conciliation. 

The bar has been indifferent for obvious reasons; lawyers find the little cases - 
only an embarrassment and they are usually so busy with more profitable work that 
they lose sight of the waste and injustice which is necessarily the product of archaic 
court machinery and procedure. To the individual lawyer it is extremely convenient 
to know nothing about the inferior courts and the criminal courts. But the bar as a 
whole cannot afford to be indifferent or ignorant or to shirk a clear responsibility. 

The publication recently of Mr. Reginald Heber Smith’s report on Justice and the 
Poor (Carnegie Foundation for the Advancement of Teaching, New York), will 
mark the arrival of a new epoch in respect to this entire subject. Mr. Smith devoted 
several years to a nation-wide investigation and his report tells of all the defects 
which exist and of all the plans coming into use for their correction. We are 
extremely fortunate in being able to present to our readers, in this number of the 
JouRNAL, Mr. Smith’s article entitled, “The Denial of Justice,” which is a compact 
rendering of his valuable book. He makes clear the responsibility of the bar to this 
situation ; since one of the greatest charges to the litigant, and one of the principal 
factors in the denial of justice, is the lawyer’s fee, and since we provide no practical 
means for obtaining justice except through lawyers, and since lawyers monopolize 
this privilege, it follows that they have a clear responsibility to see that no person, 
because of limited means, shall be deprived of legal rights. In organizing and 
assisting legal aid societies, the lawyers in a number of cities are reacting to this 
obligation, but so far they have hardly made a beginning. In fact the bar nearly 
everywhere lags behind the laity in this work. There is a real danger that the pro- 
fession may lose the wholesome results of discharging its duty. There is a present 
need for direct legal aid to the poor, which only lawyers can render, and a greater 
need that the bar shall foster reforms which will make justice more than a mere 
promise to a large element of our citizenship. 





heen requested to select one member each 
of the sub-committee. 


For an Integrated Bar 
The committee on bar organization, 


authorized by resolution of the Conference 
of Delegates from Bar Associations held 
recently in Boston, has been appointed by 
Mr. Moorfield Storey, chairman. Clarence 

N. Goodwin of Chicago, who was until 
~ recently a judge of the Illinois Appellate 
Court, is made chairman of the central 
committee of five, the other members 
being: W. H. H. Piatt, Kansas City, 
Mo.; Clement Manly, Winston-Salem, N. 
C.; Thomas W. Shelton, Norfolk, Va., 
and James Byrne, New York City. The 
presidents of state bar associations have 


The committee will devote its attention 
to the improvement of the organization 
and powers of existing state bar associa- 
tions. Its work will be to present to the 
lawyers of the country as thoroughly as 
possible all meritorious proposals looking 
to this end. An investigation of the con- 
stitutions and laws of every state has been 
begun. The chairman will be prepared to 
discuss the subject at meetings of state 
and city bar associations. Committees on 
programme would do well to correspond 
with Judge Goodwin, whose address is 
1230 Tribune Building, Chicago. 





Voluntary Tribunals 


A Democratic Ideal for the Adjudication of Private Differences Which 
Give Rise to Civil Actions 


By Percy WERNER.* 


Several years ago Justice Clarke of the 
United States Supreme Court, then sit- 
ting as a United States district judge for 
the northern district of Ohio, used the fol- 
lowing language in the course of a written 
opinion : 

This court cannot refrain from observing 
in this connection that the old notion that 
a suit at law or in equity is chiefly a game, 
affording an opportunity for the matching of 
wits of counsel and for the exercise of the 
ingenuity of courts, is fast giving place to 
the conception that suits, both at law and in 
equity, should be sincere and candid attempts 
to reach the real point of difference between 
the parties to them, and to secure a just 
settlement of such difference. (Coulston v. 
Steel Range Co., 221 Fed. 669, 672.) 

Some years ago a judge, in addressing a 
bar association in Kentucky, gave the fol- 
lowing description of one of our trial 
courts : 

Our jealousy of the judge is such that we 
have formulated a set of hard and fast rules 
for his guidance—absolute rules of evidence, 
strict review of every act, word, or ruling 
by the Court of Appeals. We have devised 
special machinery to eliminate the person- 
ality of the judge. At the same time we have 
given increased rein to the advocate as well 
as to the shyster, till now the judge must 
daily “sit like a knot on a log” and listen to 
speeches to the jury—speeches that are the 
disgrace of our civilization—and daily watch 
practices which he is powerless to prevent 
and which are recognized by all the commu- 
nity as void of all semblance of morality. To 
make matters worse, we have made our 
judges—all of them—mere puppets of politi- 
cal parties, so that it is impossible for them 
to be independent, as I know every one of 
our judges would wish to-be. 

In these two quotations we have a pic- 
ture of what a court ought to be and of 
what it unfortunately often is. 

There has for some years been a wide- 
spread feeling throughout the country that 
our system for the adjudication of the pri- 
vate differences which arise between our 


citizens is inadequate to meet the situa- 


1. Of the St. Louis (Missouri) bar. 

This article is made up from a contribution 
entitled: Jury Trials Versus Voluntary 
Tribunals (The Public); from an address on 
Voluntary Tribunals delivered by the author 
at the 1914 meeting of the Missouri State 
Bar Association; and from a letter to the 
Central Law Journal, Vol. 89, p. 261. 


tion of our modern commercial and indus- 
trial life, with the result that there has 
been a growing distrust of our courts and 
a growing disrespect for our laws, and for 
many years the members of the legal pro- 
fession have labored to find a remedy for 
the situation. In the discussions of the 
subject it has been made perfectly clear 
that the source of all the dissatisfaction 
was in our procedure, or so-called adjective 
law as distinguished from our substantive 
law. Many have been the suggestions for 
reforming our procedure. Codes of proce- 
dure have been adopted and the provisions 
thereof from time to time amended, but 
little genuine advance has been made. 
Some five years ago the writer, a lawyer of 
many years’ experience in the trial of jury 
cases, proposed to his brother lawyers in 
the various bar associations of his state a 
procedure which he believed to be at once 
scientific and democratic, to-wit, that of 
Voluntary Tribunals or the professionaliz- 
ing of statutory arbitrations, according to 
which procedure the lawyers, representing 
their respective clients in respect to a pri- 
vate difference, instead of carrying such 
difference into the state courts for adjudi- 
cation by an elective judge and a jury in 
the ordinary way, would submit such dif- 
ference under an agreement for statutory 
arbitration to a third lawyer selected by 
themselves, and by them deemed, by rea- 
son of their acquaintance with his char- 
acter and attainments, to be a proper judge 
or arbitrator to whom to submit the par- 
ticular difference in question. (See pub- 
lished proceedings of the Missouri Bar 
Association for 1914.) As lawyers under- 
stand, the award of such an arbitrator, 
rendered under an agreement for statutory 
arbitration, may, if desired, be placed on 
record and becomes thereby a judgment of 
a court of record with the whole force of 
the state behind it to enforce it. No at- 
tack was there made upon the jury system, 
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nor upon the elective system of judges, but 
the effort was made to show that the pro- 
posed system preserved what was best in 
the procedures developed under the Roman 
law and the English common law, and was 
adapted to a democratic age and consistent 
with democratic ideals, and would furnish 
a speedy, inexpensive, scientific, concilia- 
tory, and common-sense procedure, which 
should commend itself to an enlightened 
bar and an enlightened public. It was 
further pointed out that it was unneces- 
sary to convert the legislatures of our 
various states to such procedure as it was 
a matter which lawyers and their clients 
could wholly control, the necessary legisla- 
tion for giving effect to the awards of 
statutory arbitrations having been placed 
upon our statute books nearly a hundred 
years ago. 
The Idea Takes Root 

That the proposal had vitality is strik- 
ingly shown by its subsequent history. In 
May, 1914, the chairman of the commit- 
tee of arbitration of the Chamber of Com- 
merce of the State of New York wrote to 
the writer, expressing interest in an article 
which he had read regarding the address 
to the St. Louis Bar Association, and tell- 
ing of his work in connection with com- 
mercial arbitrations. Responding to this 
‘etter the writer, referring to the move- 
ment within commercial organizations and 
the one which he had advocated before the 
bar association, asked whether it were pos- 
sible for the two movements to be coordi- 
nated, and suggested that the matter be 
brought to the attention of the attorney of 
his exchange. Subsequently it appears 
that a committee for the Prevention of 
Unnecessary Litigation was created by the 
New York State Bar Association, which 
committee met with the Arbitration Com- 
mittee of the Chamber of Commerce of 
New York, and this joint committee, rep- 
resenting the two bodies, formulated cer- 
tain very valuable rules for the Prevention 
of Litigation, and included among their 
recommendations one in favor of informal 
arbitration, where the third party might 
be a business man “or a lawyer whose legal 
opinion is acceptable to both” parties to 
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the arbitration. And in this report (ap- 
proved by the Chamber of Commerce No- 
vember 2, 1916, and by the New York 
State Bar Association January 3, 1917) 
appeared the following: “Following the 
example of commercial bodies, the New 
York State Bar Association has estab- 
lished under its auspices a system of arbi- 
tration which it deems practicable for law- 
yers to recommend to clients wishing to 
settle their disputes by arbitration. With 
one or more lawyers sitting in each case, 
arbitrators are enabled to pass upon ques- 
tions of law as well as questions of fact.” 
Subsequently there was issued by the Com- 
mittee on Arbitration of the New York 
State Bar Association a list of official ar- 
bitrators, consisting of members of the 
New York State Bar Association, who sig- 
nified their willingness to serve as arbitra- 
tors and classified as specialists and gen- 
eral practitioners, and arranged according 
to judicial districts of the state. It is per- 
haps not too rash to assume that a new 
and distinctly democratic procedure for 
the adjudication of private differences is 
thus in process of development in this 
country. 

It is interesting to note that, alongside 
of this development of a democratic proce- 
dure for the settlement of private differ- 
ences between citizens, there is growing up 
in this country an entirely new jurispru- 
dence, with appropriate courts for the 
adjudication of questions arising there- 
under. The old jurisprudence had regard 
for the individual rights of individual 
members of society, with virtually no rec- 
ognition of the rights of the community, 
while the new jurisprudence has regard 
for certain rights of the individual, not 
merely as individual rights to be vindi- 
cated by the individual, but also for com- 
munity rights to be established by the com- 
munity, not alone for the one individual 
concerned, but for all the individuals of 
the community. Thus we have created and 
established in this country commissions 
which sit as courts, hear evidence, and ad- 
judicate rights under the law, such as the 
Interstate Commerce Commission, the 


Federal Trade Commission, various in- 
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dustrial commissions, Workmen’s Compen- 
sation Boards and Public Service Com- 
missions. Without in any wise impairing 
or destroying the old jurisprudence, it is 
supplemented by new remedies and new 
courts which are more adequate, certain, 
and summary than the old. It is thus that 
jurisprudence grows and _ institutions 
evolve. 
A Democratic Procedure 

So with the idea of voluntary tribunals. 
The substantive law as it has grown up 
through the ages past remains unchanged, 
except as added to by judicial decisions 
and legislative acts. The courts, consist- 
ing of judges elected by the people, and 
juries called from their several occupa- 
tions into the courts to decide issues of 
fact, remain open to those who choose to 
resort to them. But self-respecting indi- 
viduals, having an honest difference be- 
tween them which requires legal adjudica- 
tion, who desire nothing further than a 
speedy settlement in strict accordance to 
the law, and with as little expense and in- 
convenience to the litigants as possible, 
will search in vain for a reason why this 
may not be had through their respective 
attorneys by creating a voluntary tribunal 
to try the particular case in hand, through 
the choice of a third lawyer discriminately 
chosen to try the case. Such procedure is 
simple, dignified, honest, conciliatory, and 
democratic, as well as sound from every 
legal point of view as applied to the purely 
private differences between individuals 
which give rise to the ordinary civil action. 
All of the ordinary delays of the ordinary 
court procedure are avoided. The lawyer 
chosen as arbitrator can select such time 
and place for the trial of the case as will 
best suit the convenience of all the parties 
concerned. Technical pleadings become 
unnecessary, all that is necessary being 
that the agreement for submission state 
precisely the difference to be adjudicated. 
Technical rules of evidence, which have 
grown up through distrust of juries, be- 
come of little importance where the case 
is tried by an able lawyer who seeks only 
to get down to the marrow of the contro- 
versy before him in the most direct man- 
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uer. The exasperating delays and in- 
terminable appeals experienced in our 
clogged courts are avoided. Instead of the 
innumerable volumes of reports of adjudi- 
cated cases which are fairly spawned upon 
us by the various appellate courts of the 
country, containing lengthy opinions, half 
of which deal with technicalities of plead- 
ings, the application of rules of evidence 
and questions of procedure, our legal liter- 
ature may be expected to be enriched by 
contributions to periodicals prepared by 
professional arbitrators, where new and 
interesting cases are brought before them 
for adjudication. The time of our state 
courts will be given to the adjudication of 
cases involving community rights, in the 
decision of which all citizens are inter- 
ested. And above all, the lawyers of the 
country, on whom, more than on any other 
class, it is incumbent to see that the laws 
of the country are respected because re- 
spectable, will practice under a system 
which will inevitably raise the standard of 
the bar and redeem it from the popular 
reproaches from which it has too long and 
too deservedly suffered. Here, as in our 
consideration of jury trials in civil cases, 
we ask, Is the proposed system of volun- 
tary tribunals an ethical system? Will it 
tend to discourage ambulance chasing and 
pettifoggery? Will it have a tendency to 
elevate the bar in the esteem of the public 
and increase the respect of the people for 
the law? The bar may well look to the 
publie to encourage and adopt the new 
procedure of voluntary tribunals. 

Never in history was there a time when 
thinking men were called on to more care- 
fully and courageously examine into the 
foundation and structure of our social and 
political institutions. Every one who has 
watched the recent development of the new 
political doctrines of the initiative, the 
referendum and the recall, the short bal- 
lot, proportional representation, popular 
election of senators, the new forms of mu- 
nicipal government, etc., and observed the 
slow but sure changes these are effecting 
in our institutions, must realize that there 
is a force at work in society, doubtless the 
growing spirit of democracy, which is 
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gradually but inevitably remodeling all 
our institutions. This growing spirit of 
democracy seems to betoken the dawn of a 
new age, and it will be well for us to ex- 
amine whether there are any evidences that 
this new spirit has touched that institu- 
tion which must ever be our chief concern, 
both as lawyers and citizens, which has to 
do with the enforcement of law and the 
administration of justice in society—the 
most fundamental and vital of all our in- 
stitutions, the very cornerstone of society. 

That there is a widespread feeling 
throughout this country that our bench 
and bar are not meeting the demands of 
the present age, that there has been mani- 
fest a growing distrust of our courts and 
a growing disrespect for our laws is 
lamentable, but too evident. 

But that the bar of our country is 
aroused, and is endeavoring honestly and 
courageously to examine into and find 
remedies for the just complaint is, while 
largely confirmatory of the charges that 
have been leveled at our courts, a healthy 
and most encouraging sign. The fact that 
all our efforts are directed towards re- 
forms in procedure is conclusive evidence 
that we, as lawyers, are fully conscious of 
where the defects in our mode of admin- 
istering justice lie. It is not with our 
substantive, but with our adjective law. 

The character of the suggestions put 
forth by the bar of the country relating to 
the substitution of elastic court rules for 
rigid statutory procedure, for liberalizing 
artificial rules of evidence, for the simpli- 
fication of pleadings, the abolition of terms 
of court, for extending the judicial discre- 
tion, for making the writing of opinions 
by our appeallate judges volitional and not 
compulsory, for better courts with greater 
powers, all prove this, if proof be needed. 

Again we lawyers recognize that it’ is 
chiefly with the administration of our 
criminal laws, and with the decisions of 
our courts in cases involving the constitu- 
tionality, construction and operation of 
our ever growing and widening laws af- 
fecting the social welfare, that the com- 
plaints have been loudest and most insist- 
ent. There is indeed something shocking 


about our present method of making per- 
manent public records of every petty pri- 
vate disagreement between individuals in 
society. It would seem that to be publicly 
haled into court to settle a mere private 
dispute, unless all other methods failed, 
might rather be regarded as an invasion 
of the sacred right of privacy. It is per- 
fectly evident that the first concern of law- 
yers and judges in this country must ever 
be the administration of our laws so far 
as this affects the public—the enforcement 
of our criminal laws, and the wise admin- 
istration of that vast and steady stream of 
social legislation that is so characteristic 
of our young and growing republic. Whilst 
lawyers are conservative, we are not cow- 
ards. We are not afraid of changes. True 
our habit is to look backward to prece- 
dents, but we do not shut our eyes to the 
fact that mankind, in its institutions, does 
progress. While we realize that our very 
conservatism is what gives stability to so- 
ciety, we realize, too, that our laws and in- 
stitutions must keep pace with this prog- 
ress, or trouble is bound to ensue; and 
though we follow and may not lead, we 
appreciate our great purpose is to regulate, 
control and systematize the relations of 
men to each other, and their relations to 
the state, as these relations change in the 
progress of civilization. 


Arbitration Is Growing 


An intelligent and virile people has a 
singular faculty for evolving, apparently 
instictively, the remedies for the evils from 
which they suffer, and it will pay us to 
discover whether our people of themselves 
and for themselves have indicated any way 
out of the difficulties which beset us. A 
glance at what is going on in society at 
large in the way of the adjustment of dif- 
ferences reveals the remarkable headway 
that arbitration, as a method of procedure 
for such purpose, has gained. It is, of 
course, on everybody’s tongue in relation to 
the settlement of international differences. 
For years the commercial exchanges of this 
country and foreign countries have had 
arbitration committees specially consti- 
tuted to provide a means for the speedy 
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and inexpensive adjustment of the private 
differences between members, and to avoid 
resort to the state tribunals for such pur- 
poses. In some of the unincorporated as- 
sociations this method for the adjustment 
of differences between members is com- 
pulsory. 

And not only have our merchants’ ex- 
changes adopted the plan of arbitrating 
private trade differences between members, 
but we find that provisions for arbitration 
are being incorporated in all the impor- 
tant private contracts made today, includ- 
ing insurance contracts, railway construc- 
tion contracts, building contracts, leases, 
international grain contracts, and con- 
tracts between employers of labor and labor 
unions. The proceedings under the work- 
men’s compensation acts, which are now 
fast displacing the old laws of liability of 
master to servant, amount to little more 
than arbitration of questions as to extent 
of injuries and periods of disability. Thus 
we find that the people are pointing the 
way for the settlement of private differ- 
ences, and for the disembarrassment of our 
courts of the mass of private disputes 
which have overwhelmed them to such ex- 
tent that their efficiency for the discharge 
of their great public function has been 
sadly crippled where not entirely lost sight 
of. 

The arbitration statutes of the various 
states of this country are all very similar 
in form. That arbitration, as heretofore 
pursued, has not, though encouraged by 
our courts, met with favor by the har of 
this country, is true, and our opposition 
to it as a method of procedure I believe to 
have been entirely defensible. . The arbi- 
trators, usually three.in number, chosen 
one by each of the disputants, respectively, 
and. the third by these two in case of dis- 
agreement, were too apt to be blind par- 
tisans of the parties selecting them, to be 
men without any: special qualifications for 
deciding the differences-left for their de- 
termination—either by reason of knowl- 
edge of the law or of experience in the 
discovery of weighing of facts. They too 
often lacked the very first qualification of 
the judge, impartiality, as well as the 


learning and experience essential to the 
due administration of justice. Their judg- 
ments must of necessity have been crude, 
and the justice meted out a rude com- 
promise. No wonder lawyers, where en- 
trusted with the protection of clients’ 
rights, turned from such tribunals to our 
elective judges and juries with all their 
uncertainties, delays, appeals and inter- 
minable procedure. And yet our appellate 
courts early and quite uniformly recog- 
nized that there was something in the 
procedure by private arbitration for the 
settlement of private differences that jus- 
tified the assistance lent by legislatures in 
the enactment of arbitration statutes, and 
which called forth their encouragement. 

Having thus indicated the trend of our 
people, and the attitude of our legisla- 
tures, and that of our courts towards ar- 
bitration as a method of procedure for the 
settlement of private differences which 
give rise to civil actions, let us see, first, 
whether the history of jurisprudence on its 
procedural side points in the same direc- 
tion, and, if so, what, if anything, can be 
done by the bar of the country towards 
perfecting the method. 

The student of jurisprudence is struck 
with the quite opposite characteristics of 
that which has come down to us from the 
ancient Oriental forms of government of 
theocratic origin, and that which devel- 
oped out of the customs of northern Eu- 
ropean barbarians. No erudite comparison 
is necessary to reveal this. The contrast 
between the old custom of sitting dharna 
which obtained in India, where the cred- 
itor fasted in front of his debtor’s door, 
until his debt was recognized and paid, 
with the custom which obtained among 
the self-reliant, liberty-loving ancestors of 
our .Anglo-Saxons of helping oneself to 
what one believed his dues, even though 
this involved a physical fight, as it gener- 
ally did, between the creditor and debtor, 
is enough to betray their different origins. 
And so the courses of development of a 
procedure in the administration of justice 
undertaken by nascent and growing states 
formed by peoples of such antithetical ten- 
dencies as those of the Orient and those of 
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northern Europe carry down into their 
latest forms the spirit, respectively, which 
gave them birth. Under what we may call 
the theocratic form of government the 
individual existed only as a means to the 
state as an end, personal rights and indi- 
vidual freedom were largely ignored, pub- 
lic and private rights were scarcely dis- 
tinguished, and law was determined by 
tradition, and was largely the growth of 
unconscious custom, without question of 
right or wrong, expediency or inexpedi- 
ency. And yet from what was accepted 
as a divine revelation (Micah, vi:8), the 
Justinian triad, that the whole duty of 
man was to live honorably, not to injure 
another, and to render to every man his 
due, there was slowly developed, in ac- 
cordance with advancing morals and 
reason through the ages, and with the aid 
of the sages of the law, those wonderful 
maxims and that marvelous body of the 
Roman civil law which today forms the 
basis of all our modern substantive private 
law, together with a procedure entirely 
unlike anything we have inherited through 
the English common law. On the other 
hand, under the anarchical government of 
the northern barbarians, there developed 
a courageous and constant exercise of the 
feeling of individual right, a spirit of self- 
reliance which, from unmeasured violent 
self help, passed under the control of the 
growing state, was supervised and re- 
strained, and finally evolved, by way of 
the judicial duel, and the wager by battle. 
that body of public law which is accepted 
by all self-governing nations today, and 
the procedure of our modern jury trials. 
On the one hand, we see Themis with her 
scales, on the other Odin, the God of 
Battles; on the one the judge as the con- 
spicuous figure, on the other the contend- 
ing advocates; on the one the principle 
“do no injustice”, on the other “suffer no 
injustice”? the one feminine in spirit, the 
other masculine. 

In its most highly developed form the 
procedure in Rome in the litigation of 
private differences provided the praetor 
before whom proceedings were instituted, 
who referred the matter in dispute for 
decision to a judex or arbiter, who in turn 
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was advised as to the law by the juris con- 
sulti, a class of students who made law 
their chief study and applied it to the 
complications of social life, advising those 
who solicited their opinions. These latter, 
the only lawyers engaged in the adminis- 
tration of justice, for the arbiter was a 
lay citizen of repute selected by the prae- 
tor or magistrate, became the so-called 
oracles of the state (juris consultt domus 
oraculum cwitatis), and their opinions 
finally came to be looked upon as authori- 
tative. On the other hand, under the de- 
veloped procedure which we have inherited 
from our Teutonic and Anglo-Saxon an- 
cestry, we have a judge chosen from 
among the lawyers by a large electorate 
who presides as an umpire in the trial of 
issues of fact by a jury summoned from 
the citizens at large, whom he instructs 
(?) as to the law, whilst the lawyers em- 
ployed by the contending parties fight the 
issues out with all the zeal and resource- 
fulness developed by the practice, and all 
in accordance with rules of evidence 
wrought out by the courts and of proce- 
dure laid down by the legislatures. 

Is it, I submit, a far cry to suggest 
that in a new reform procedure, developed 
out of and retaining the best features of 
these forms of procedure, as applied to 
the determination of private rights, the 
judex or arbiter be a lawyer, selected by 
the juris consulti, (the lawyers engaged 
in the particular case), for his high char- 
acter and special qualifications -to sit in 
judgment in the particular case, and that 
the juris consulti step into the places of 
the advocates, and instead of furnishing 
opinions to their clients, represent the 
contending parties directly before the ju- 
dex; and that between them, the arbiter 
and the lawyers, they determine their own 
method of procedure best adapted to the 
situation of the parties and the demands 
of the particular case? This is what the 
resolution I am to present to you, on the 
subject of voluntary tribunals, contem- 
plates and portends. Simple, dignified, 
honest, conciliatory, and democratic, I 
submit it offers one solution of the vexed 





2. See von Ihering’s “The Struggle for 


Law. 
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question of procedure, so far as it applies 
to the determination of private differences 
which give rise to the ordinary civil ac- 
tions which choke our courts. 


Essence of Voluntary Tribunals 

The proposed procedure, stated in its 
simplest form, is this: where parties hav- 
ing a private disagreement which they are 
unable to settle, resort to lawyers who are 
likewise unable to bring about an accord 
and satisfaction, these lawyers shall elect 
from among their fellow-members of the 
bar a judge before whom to try their case, 
following the statutory form for arbitra- 
tions. Their agreement of submission, 
stating the subject matter of the contro- 
versy with, of course, sufficient certainty 
that it can always be used in support of 
proof of res adjudicata, constitutes the 
only pleading in the case. Mere matters 
of procedure, as to time, place and man- 
ner of trial are regulated by the attorneys 
and arbitrator, or controlled by the latter, 
as may best suit the convenience of all 
concerned. The arbitrator selected will 
naturally be a specialist in the law per- 
taining to the particular controversy, a 
member in high standing at the bar for 
character and learning. All testimony of 
any relevancy which the court thus con- 
stituted choose to hear is introduced, as 
the experienced arbitrator, aided by the 
advocates of the respective parties, will 
know what, if any, weight to give to the 
testimony. No time is lost in waiting the 
convening of a térm of court or for the 
case to be reached on a crowded docket; 
none in attacks and counter attacks on 
pleadings; none in the empanelling of a 
jury. The convenience of the parties and 
of the witnesses is consulted with reference 
to their attendance. Wearisome reitera- 
tions are abandoned. The opening and 
closing speeches of counsel and the charge 
of the judge are done away with. We are 
treading no untried field. This system is 
practically that of continental Europe 
suited to the democratic tendencies of our 
people.* It has its roots in the perfected 
procedure of Roman jurisprudence. Our 





3. See article on “The Reform of the Jury 
System,” Green Bag, May, 1914. 


own equity practice borrowed from Rome 
is a close approach to it. It retains all 
that is best of our courageous, self-asser- 
tive and self-reliant Anglo-Saxon proce- 
dure. It does away with the distinction 
between law and equity so far as relates to 
practice, together with the technicalities 
of pleading, trifling exceptions relating to 
procedure, and rules of evidence which in 
our great distrust of juries exclude so 
many matters which are daily considered 
and acted upon by men in the most im- 
portant transactions of life, and gets down 
to the marrow of a controversy in a sim- 
ple, speedy, direct manner. The reports 
of new and interesting cases prepared by 
arbitrators, or counsel, for our legal 
periodicals, in lieu of the volumes of re- 
ports now literally spawned upon us, may 
he expected to continue the development 
in permanent form of our substantive law 
just as did the studies and Responsa Pru- 
dentium of the juris consultt of Rome de- 
velop her corpus juris which is our great 
heritage today. The state stands ready to 
exercise its supremacy and enforce the 
awards of the arbitrator just as it does now 
to execute the judgment and decrees of its 
courts. The latter still remain open for 
those who prefer to resort to them. Is 
this not a near approach to what Judge 
Riddell, of Ontario, calls “the ideal 
method of determining rights’—which he 
says “would be for the parties when diffi- 
culties arose, at once to lay the facts be- 
fore a judge, and have an immediate deci- 
sion.” The procedure is one which will 
obviously not become the general practice 
for many years, but if sound and in con- 
formity with the genius of our people, it 
will ultimately prevail. 
The “Rain” of Law 

Every citizen is entitled to the easy es- 
tablishment and full security of his rights 
by a procedure free from technicality and 
mystery. We are a self-governing, and a 
self-reliant, democratic people. A demo- 
crat prefers to stand squarely on his own 
feet rather than to lean up against the 
state. There has been too much of rush- 
ing to the legislature for aid of every im- 
aginable reform. The “rain” of law has 
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been terrific. Shall we, too, besiege our 
legislatures with demands for the reform 
of our procedure in the administration of 
justice, when we have command of the 
situation ourselves? The preliminary re- 
port on efficiency in the administration of 
justice, recently prepared by a group of 
eminent citizens for the National EKco- 
nomic League (Charles W. Eliot, Moor- 
field Storey, Louis D. Brandeis, Adolph 
J. Rodenbeck and Roscoe Pound), con- 
tains much valuable matter. Among the 
suggestions made I cull these: “The need 
is for judges who are specialists in the 
class of causes with which they have to 
deal.” . . . “Rules of procedure should 
exist only to secure to all parties a fair 
opportunity to meet the case against them 
and a full opportunity to present their own 
case; and nothing should depend on or be 
obtainable through them except the se- 
curing of such opportunity.” . . . “Ma- 
chinery is not the important thing. What 
is important is that experts be chosen. To 
that end it is essential that the bar be 
able to make its influence felt by the se- 
lecting authority and that tenure be se- 
cure. The bad eminence in rejecting so- 
cial legislation achieved by elective courts 
in New York and in Illinois, the equally 
bad eminence with respect to technicalities 
of criminal procedure achieved at one 
time by elective courts in Missouri, Indi- 
ana, and Texas and the fate of the codes 
of procedure at the hands of an elective 
judiciary is not necessarily a mode of 
liberalizing the law. On the contrary the 
mediocre bench is almost certain to be 
technical.” . . . “The best of which judi- 
cial lawmaking is capable may be expected 
only from the best type of court before 
which the best type of lawyer practices.” 
With such suggestions in mind let us con- 
sider the possibilities of voluntary trib- 
unals as a democratic ideal for the trial of 
private differences which give rise to civil 
actions. 

Tremendous economic and social 
changes are under way. The position of 
the courts in this country is unique. 
Theirs is the last word in government. 
They sit above the legislatures. All legis- 
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lation must pass challenge before them. 
Our courts, concerned now with economic 
and social questions, face work of incal- 
culable importance. Blackstone under his 
sub-division of Public Laws mentions only 
crimes and misdemeanors. Today our 
courts are beset with constitutional ques- 
tions and questions of interpretation, con- 
struction and operation of public laws, 
statutes and ordinances, relating to hours 
and conditions of labor, to women and 
children, to wages, to relations between 
capital and labor, to sanitary provisions, 
to public utilities, to municipal govern- 
ment, with not only the rights of all 
against each, as involved in our criminal 
laws, but of each against all, with the 
rights of property as against the rights of . 
the people, and with the rights of the 
privileged few as against the rights of the 
unprivileged many, arising under ever new 
forms of social legislation and employing 
the moral and political theories of a young 
republic in the early stages of the great 
experiment of self-government, restrained 
only by its own self-imposed fundamental 
laws. The bar of this country must hold 
true to its historic place. To it society 
rightfully should look for its stability. It 
has ever been the preservative of those 
vital necessities of civilized life, peace and 
order and security. Never was the need 
greater for able, scholarly lawyers than in 
this transitional age. From our ranks 
our courts are recruited. A sound system 
for the administration of justice must con- 
tain within itself the forces which tend to 
the elevation of bar and bench, and to an 
ever-increasing respect of the public for 
both. In the last analysis all of our insti- 
tutions are designed to develop character, 
to make men. The old theory that the in- 
dividual was but the means to the state as 
an end has in Occidental civilization no 
place. Here the state is the recognized 
means to the individual as an end. It has 
taken many centuries to sound the depths 
of the Master’s saying that “the Sabbath 
was made for man, not man for the Sab- 
bath.” We must remember that a demo- 


cratic state presupposes democratic citi- 
zens. It is the national feeling welling up 
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through individuals which gives form and 
life to our institutions.‘ 
“?Tis not the outward bond that makes 
the slave, 
But the base, narrow thought within 
the man.” 


What of the Future? 

We have seen that the procedure here 
proposed has evolved naturally from the 
past, has been thoroughly tried in conti- 
nental systems of jurisprudence, has been 
provided for in existing legislation, has 
been encouraged by our courts, is in line 
with tendencies already manifest among 
our people, and responds to the demand 
for expert judges. Its basis is the scien- 
tific differentiation between public and pri- 
vate law, between substantive and adjec- 
tive law, now clear but slowly evolved in 
the history of jurisprudence. Its effect— 
to make professional what is now non-pro- 
fessional. What may be expected of it for 
the future? This is the great test. The 
keynote of western civilization, says Ben- 
jamin Kidd, is projected efficiency. Will 
it have a tendency to bring our people into 
closer friendly association without dimin- 
ishing their self-respect and the inclina- 
tion to stand up for their rights as they 
conceive them? Will it have a tendency 
to take out the bitterness of private con- 
troversies and the sting out of defeat? 
Will it have a tendency to bring about a 
better ordered, more self-respecting and 
mutually respecting people? Will it en- 
courage rather than discourage the settle- 


ment of differences and thus make for’ 


real peace? Until individuals in society 
learn to exercise self-control and forbear- 
ance and a mutual respect for each other’s 
legal rights, and a willingness to arbitrate 
private differences, can we reasonably ex- 
pect it of their aggregations, the nations 
of the earth? 

Again, will it have a tendency, by re- 
lieving our courts of the obligation of set- 
tling purely private controversies, to exalt 
them in the eyes of the people, to make the 
people appreciate their great and lasting 
importance to the public welfare, and the 
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prime necessity of filling the great office of 
judge with the very best type of our law- 
yers capable of understanding and dis- 
charging their great function as the final 
arbiters between the majorities and minor- 
ities, between the single citizen and the 
whole people, where these clash? Is it con- 
sistent with the now generally accepted 
suggestions for the improvement of our 
legal procedure? 

Again, will it have a tendency to make 
better lawyers, to redeem them from the 
suspicion and reproach which is too much 
their unhappy lot today; to put an end to 
technicalities, disingenuities and subtleties 
that delay, and to delay that defeats, jus- 
tice; to make for straightforward, con- 
ciliatory, common sense, upright advocacy ; 
to make for specialization and expertness 
in their best sense; to elevate the bar it- 
self to the dignity of the bench? 

These are the great questions we have to 
consider. In this connection, I recall to 
your mind the words of warning and ap- 
peal of Woodrow Wilson: 

“Some radical changes we must make in 
our law and practice. Some reconstruc- 
tion we must push forward which a new 
age and new circumstances impose upon 
us. But we can do it all in calm and sober 
fashion, like statesmen and patriots. Let 
us do it also like lawyers. Let us lend a 
hand to make the structure symmetrical, 
well-proportioned, solid, perfect. Let no 
future generation have cause to accuse us 
of having stood aloof, indifferent, half 
hostile, or of having impeded the realiza- 
tion of right. Let us make sure that lib- 
erty shall never repudiate us as its friends 
and guides. We are the servants of so- 
ciety, the bond-servants of justice.” 

In this light the resolution which I 
offer was adopted by the St. Louis Bar 
Association. In this light it has been en- 
dorsed by the Kansas City Bar Associa- 
tion. In this light, gentlemen of the State 
Bar Association of the State of Missouri, 
I present it to you. 

“Resolved, That while in full sympathy 
with the various movements on foot 
throughout the country looking to a 


Denton J. Snyder's “The State,” simplification of our methods of court 
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procedure and other reforms in the admin- 
istration of justice in the regularly consti- 
tuted courts of this country, we believe 
that an effort should be made by mem- 
bers of the bar to encourage the settle- 
ment of private differences which give rise 
to civil actions before tribunals voluntarily 
selected by the parties, that the practice 
by members of the bar of selecting fellow- 
members in good standing to act as arbi- 
trators in such causes presents a safe, 
speedy, inexpensive method for the ad- 
justment of such differences, the principles 
of which have long been recognized and 
encouraged by our jurisprudence, and am- 
ple provision for which exists in our stat- 
utes on arbitration.” 


Voluntary Tribunals and the Jury System 


The following letter from Mr. Percy 
Werner appeared in Central Law Journal, 
Vol. 89, p. 261. 

The writer has read with interest the 
editorial in the Central Law Journal of 
September 26th, in which, under the cap- 
tion “Shall the Jury Be Abolished in Civil 
Cases?” the editor comments on the writ- 
er’s publication in The Public. The edi- 
torial is slightly misleading. The writer 
has never advocated the abolition of the 
jury system in civil cases. He has en- 
deavored to give reasons why it ought 
not to be resorted to for the adjudication 
of purely private differences. As a method 
for settling such differences the jury sys- 
tem is crude, inefficient and expensive, and 
does not have a tendency to increase pub- 
lic respect for the law or confidence in the 
courts. A hundred years ago statutes 
were enacted to encourage and give effect 
to private arbitrations by providing for 
the entries of judgments in courts of 
record based on the awards of arbitrators. 
No one will contend that these statutes 
abolished the jury system in civil cases. 
All they did was to provide another pro- 
cedure for the adjudication of private dif- 
ferences, for those who voluntarily chose 
to resort to it. Our courts have uniform- 
ly encouraged these so-called “domestic 
tribunals.” 





5. The resolution was adopted. 





JOURNAL OF THE 


The suggestion as to Voluntary Trib- 
unals is simply that these statutory arbi- 
trations be professionalized by selecting 
lawyers as statutory arbitrators, and add- 
ing if the parties so desire one or more 
expert laymen, as has been suggested by 
the New York Bar Association. We have 
here, it seems to us, precisely what the 
editor desires and forecasts: a develop- 
ment of “the much-beloved institution of 
the common law” by evolutionary process, 
hecause the statutory arbitrators consti- 
tute a jury privately selected by the 
private parties to the difference. Surely 
the number of arbitrators is immaterial. 
Their character is the important thing. 
Whether the judge be made the thirteenth 
juror, as the editor suggests he should be, 
or the third juror, or the sole juror, is un- 
important. The important thing is that 
lawyers do not resort to an inefficient and 
expensive system, involving great loss of 
time of parties, witnesses, courts, and 
juries, when they have it within their 
power to cheaply and expeditiously se- 
cure an efficient, speedy settlement with 
an approach to scientific accuracy. 

In all large industries it is now becom- 
ing the practice to apply psychological 
tests to the matter of the selection of em- 
ploves, to follow up the great modern sys- 
tem of the subdivision of labor in the 
mechanical processes of manufacture, by 
an equally discriminating selection of the 
appropriate human material for carrying 
on the minutely subdivided processes. The 
old haphazard way of “hiring and firing” 
is being abandoned, and most careful 
tests are being applied in the big indus- 
tries to applicants for positions. If one 
would follow this up, let him read the 
work on “Employment Psychology—The 
Selection, Training and Grading of Em- 
ployes,” by Henry C. Link, Ph. D. (The 
Macmillan Co., July, 1919). Here he 
will find that even for such work as that 
of inspecting and gauging shells before 
they were loaded, most elaborate tests 
were applied to the girls who were em- 
ployed at the work. The writer would 
raise the question whether, when it comes 
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to the admittedly exceedingly difficult 
process of analyzing evidence which comes 
from the mouths of witnesses of all sorts 
and conditions, to drawing inferences and 
conclusions, to determining what are ul- 
timate facts, and to applying thereto high- 
ly technical propositions of law expressed 
in a language almost foreign to the ordi- 
nary juror, the selection of jurors by the 
ordinary jury commissioner and coir dire 
process is one to which intelligent lawyers 
of this day and age should resort when 
there is a clear, open road towards a 
method which approaches scientific ac- 
curacy by the election of a voluntary 
tribunal made up of experts, whereby 
the lawyers involved, with the aid of the 
most discriminative powers they can bring 
to bear upon the subject, can select their 
own jury of one, or two, or three, or 
more, made up of experts in the particu- 


lar branch of law, or in the particular 
field of industry or trade involved, or 
both. 

The writer does raise the question 
whether the dragging of purely private 
differences into public view for settlement 
is ethical. He does raise the question 
whether the jury-system as applied to the 
settlement of private differences, with its 
admittedly crude and often subversive re- 
sults tends to increase the public respect 
for the law. He does raise the question 
whether it tends to elevate the bar. He 
agrees with the editor in his very forceful 
statement that: “It is like asking the man 
on the street to analyze the musical val- 
ues of a Beethoven sonata to ask a jury- 
man to conform his verdict to the law 
announced in the instructions.” Then 
why, we ask, continue to do so in cases 
covered by our arbitration statutes? 





Mechanical Justice 

That rigidity of procedural rules is 
characteristic of a primitive jurisprudence 
is one of the teachings of Roscoe Pound 
which is often quoted. In his essay en- 
titled “Limits of Effective Legal Action” 
(International Journal of Ethics, Vol. 
XXVII, No. 2, p. 161) Dr. Pound gives 
a very concise reason for the attempt to 
administer justice by mechanical rules un- 
der primitive conditions, as follows: 

“In primitive law there was the danger 
that debate over the facts would take the 
form of the very private war which the 
law was seeking to put down. Hence the 
law sought to settle the facts by some 
mechanical device—by ordeal, or casting 
lots, or even battle by champions—in other 
words, by some conclusive test that in- 
volved no element of personal judgment 
on the part of the magistrate and could 
not be challenged for partiality. The strict 
law relied on procedural forms for the 
same reason. Forms prevented dispute. 
The form was fixed and notorious. Men’s 
ideas might differ as to whether there was 
something novel, called a substantial right, 
contained in or behind the form, and if 
so, as to what it was. But the form al- 
lowed no scope for such disputes, and in 


the beginnings of a legal system as well 
as in the primitive stage, a chief end is 
to avoid dispute. In any age or any place 
where men are inclined on slight provo- 
cation to take the righting of wrongs into 
their own hands, the law that hesitates 
is lost. In time the legal system develops 
a rational mode of trial. Yet trial by jury 
was first purely mechanical. .. .” 

While the author leaves us in some 
doubt as to whether we can fairly claim 
that we have developed as yet a “rational 
mode of trial” we may at least hope that 
our present stage of rigid, legislated pro- 
cedure is the next to the last stage. 





The courts and the law schools are both 
administering and teaching a law which 
they find already established ; they are not 
advocating anything in its stead ; and men 
are admitted to the bar, the priesthood of 
the law, not because of their ideal of what 
the law ought to be, but because of their 
individual indication of their knowledge 
of what it is.) They may even get credit 
for their knowledge of what it has been; 
but never, so far as I know, for any advo- 
cacy of what it should be—Charles A. 
Boston. 





Denial of Justice 


A Study of Our Existing Administration of Justice as it Affects Poor 
Citizens and Immigrants, by Reginald Heber Smith 
of the Boston Bar 


After five years of study and investi- 
gation concerning the fairness of our ex- 
isting judicial institutions, tested by their 
ability to secure justice to the poorer citi- 
zens and immigrants in our country, and 
after the experience at first hand which 
comes from acting, in the capacity of 
counsel to the Boston Legal Aid Society, 
as the lawyer for fifteen thousand clients, 
consisting of the poorer citizens and im- 
migrants in a metropolitan community, 
including about two thousand soldiers and 
their dependents, and attempting, through 
the machinery of the law to enforce their 
rights and redress their wrongs, the con- 
viction has been borne in on me that the 
administration of justice in the United 
States, as it is now constituted and organ- 
ized, is not impartial in fact, that the rich 
and poor, strong and weak, intelligent and 
ignorant, do not stand on an equality be- 
fore the law, and that in the cases of 
millions of entirely honest, humble, plain 
people it permits, albeit unconsciously, an 
outright denial of justice which is griev- 
ous in its consequences to the multitude 
of individuals affected and dangerous to 
the nation because of the attitude toward 
government which it engenders. 


SrecTIon 1 
Introductory 

Before submitting the evidence which 
has forced me to this conclusion, there are 
certain principles of a general nature 
whose statement may be helpful in clear- 
ing the atmosphere. 

At this critical period any one who un- 
dertakes to criticize an institution so vital 
to society as the administration of justice 
is morally bound to make plain the funda- 
mentals of his basic creed. Otherwise, 
honest men are likely to misunderstand 
his thought, because they view it out of 
perspective and without a proper sense of 
proportion, and dishonest men are certain 
to seize on his words as authority for de- 


stroying an institution which he is in all. 


earnestness seeking to improve in order 
that it may be preserved. 

I believe that the great body of Ameri- 
can substantive law is without taint of 
partiality; it is no respecter of persons; 
perhaps it is the crowning achievement of 
our democracy, certainly it is one of the 
greatest human accomplishments of all 
time. I believe that our concept that jus- 
tice is best secured when it is adminis- 
tered according to law by a trained judi- 
ciary is infinitely superior to any other 
system and therefore must be made the 
basis of any plan for reform. In my 
opinion, our judges constitute the most 
faithful, upright and intelligent group of 
public servants in the country. Leaving 
aside the old justice of the peace system, 
the American judiciary has a truly re- 
markable record for integrity and incor- 
ruptibility. 

Further, in speaking of denial of jus- 
tice to the poor I do not at all mean that 
judges in cases before them consciously 
refuse redress to a poor man; for in all 
my experience I know of but one such in- 
stance. Nor do I mean that any dominat- 
ing class has deliberately brought about 
the present tragic situation; it has come 
about through fundamental economic 
changes over which no class had control. 

Finally, I agree with the great conser- 
vative majority of the Bar which feels that 
during these days of high tension it is 
folly to tear down any part of our social 
framework, even if it does function badly, 
unless we can immediately rear a better 
and stronger structure ‘in its stead. 


SECTION 2 
Imperfections in American Justice 
No: lawyer who is in constant contact 
with the courts and who reads the current 
literature of jurisprudence can long re- 
main unaware of the fact that there are 
serious imperfections in our present ad- 
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ministration of justice. -These may be 
summarized under four great headings: 


1. Reorganization of courts. 
2. Simplification of procedure. 


3. Equalization of the administration 
of justice. 


4. Lack of a Bureau of Justice. 


On the first two the readers of the Jour- 
nal are well informed, because it has 
mainly been through the publications of 
the American Judicature Society that 
those imperfections have been made 
known and the carefully worked out plans 
for their correction have been formulated 
and carried forward. ° 


On the fourth subject, a Bureau of Jus- 
tice, there is a general lack of understand- 
ing due in large measure to the fact that 
Dean Pound’s address before the Confer- 
ence of Bar Association Delegates in 1917, 
in which he advocated such a bureau, for 
some unaccountable reason has never been 
published as part of the proceedings. Yet 
it takes equal rank with the other three 
matters, for it is the condition subsequent 
to the success of all of them. The idea in 
brief is this. If our machinery for justice 
were today made perfect it would in a 
decade or so again be full of anachron- 
isms. ‘That is inevitable, because law 
regulates life, but life is always in flux 
while law always tends to be static. Hence 
there is need for some body which for lack 
of a better term we may call a Bureau of 
Justice to be eternally on the watch. Its 
duties would be to keep our substantive 
law abreast of changing conditions and 
our administration of justice attuned to 
the needs of a progressive society. 


Of the need for the equalization of jus- 
tice there is a profound ignorance. From 
many points of view, it is the subject of 
greatest immediate import and chiefly for 
two reasons. First, if there be a disparity 
between the ability of classes to use. the 
courts, then to make the courts more effi- 
cient, swifter and surer in their work, will 
in the main only serve to accentuate that 
distinction. If a workman is too poor to 
retain a lawyer to argue his case on ap- 
peal from the industrial accident commis- 
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sion to the supreme court, it certainly 
gives him no comfort to know that a re- 
formed procedure will enable the insur- 
ance company to have its appeal heard 
within three months instead of three 
years. Second, the revolutionary propo- 
nents of a new world order will never make 


* much headway against our courts if their 


attack is only directed against the form 
and technique of the courts, but they may 
undermine public confidence in our jus- 
tice if they attack its results, and demon- 
strate its inequality in case after case. 
Such an attack might come perilously 
near to succeeding because it has truth 
on its side. The present drive for Ameri- 
canization furnishes an illustration. The 
plan is to educate the immigrant to be in- 
telligent so that he will understand and 
respect our institutions. But suppose 
after his education he finds in America 
institutions which, in part at least, do not 
deserve the respect of intelligent men. 
And if his contact with justice has been 
in the lower criminal courts where he has 
been preyed on by runners, shysters and 
straw bondsmen, may he not mistake the 
part which he knows for the whole and 
conclude that our judicial institutions 
ought to be overthrown? 

For such reasons it is of urgent impor- 
tance to understand what are the short- 
comings in our administration of justice 
which give rise to inequalities. 

SECTION 3 
The Causes of Inequality 

One Saturday afternoon an Italian, 
who had been in America just long enough 
to be a naturalized citizen, came to my 
office and stated that several weeks before 
he had been met at the gates of the fac- 
tory where he worked by an agent of the 
Adams Phonograph Co., Inc., who had 
persuaded him to take a phonograph “on 
approval” and who had asked him “as a 
matter of convenience”..to sign his name 
and address on a plain sheet of paper 
which, however, was folded in half. The 
machine was priced at $43.00 and the 
Italian, perhaps after a little domestic 
pressure, realized he could not afford it 
and so notified the company to take it 
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back. The company replied that the 
transaction was a sale, that he must pay 
$43.00 or it would be collected out of his 
wages. When he called at the company’s 
office to protest he was shown an unfolded 
piece of paper, the lower half plain except 
for his signature and address, and the 
upper half a printed assignment of wages 
in legal form, The assignment had been 
served on the employer who had held up 
the week’s wages. The phonograph com- 
pany tcok no further action. Three weeks 
had gone by; each week the employer had 
retained the wages, and the Italian finally 
came to the Legal Aid Society. He con- 
cluded his story by explaining, with much 
force, that he had nothing in the house 
for his wife and children to eat, that his 
credit was exhausted and that he did not 
know where to turn. 

Consider for a moment the adminis- 
tration of justice from his point of view. 
To sue his employer in contract was the 
last thing in the world he was willing to 
do, partly because he realized his “boss” 
was only obeying the law on wage assign- 
ments, chiefly because he did not want to 
lose his job. If he sued the company in 
tort in the Municipal Court he could get 
a trial within a few weeks, but the com- 
pany would certainly remove the case to 
the Superior Court, claiming trial by 
jury, and then a delay of months would 
occur. If he attempted to get into equity 
to have the assignment cancelled for fraud 
he would be obliged first to pay about six 
dollars as costs, which he did not have, 
and then to engage a lawyer to draw and 
present a bill of complaint and he had no 
money to pay a lawyer’s proper charges. 
The fact that a legal aid society stood 
ready to help him must be ruled out of 
account, for that is an extra-legal institu- 
tion; it is no legal part of the adminis- 
tration of justice; and we are trying to 
test our judicial institutions on their own 
merits, withont regard to outside props. 

To my mind it is not an exaggeration 
to say that for the Italian there was no 
law. In the face of a palpable wrong 
the courts of Massachusetts, as organized 
by law, were powerless to grant redress. 
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From the Italian’s point of view there 
might just as well have been no law, no 
courts and no judges. 

If the bar dissents from this opinion I 
know that it is accepted without reserva- 
tion in at least one quarter. The Legal 


-Aid Society received scores of similar 


cases against the phonograph company. 
It had built up and was conducting a 
flourishing business on this interesting 
principle—that as against the poor the 
law may be violated with impunity. 

The reasons for the inability of the poor 
to secure redress through the machinery 
of justice are made manifest in the above 
case. First is delay. When delay means 
starvation it is obvious that there will be 
a “settlement” out of court long before 
there is any adjudication of rights. Sec- 
ond is that tariff levied on justice by the 
state and which we call court costs and 
fees. Moderate they may appear to many 
of us, but the impression they convey to 
the poor is that the doors of the courts 
can be unlocked only by a golden key. 
Third is the expense of engaging counsel. 
This is the great and the chief cause of 
our existing denial of justice. 


SECTION 4 
Delay 

The delays in our system of justice are 
not as great as they have been, but they 
are much greater than they need be. For 
the cases of the poor the modern type of 
municipal court is a tremendous advance 
over the old justice of the peace and city 
magistrate plan. But even greater speed 
—and in many of the causes of the poor 
speed and justice are synonymous—can be 
obtained through the direct, informal 
procedure of the small claims courts. I 
believe that the case of the Italian would 
have been disposed of by telephone or by 
a judge within three days if it had hap- 
pened in Cleveland, for its Conciliation 
Court is geared to, and equipped for, just 
such matters. 

Unwarranted delays can be abolished 
whenever we seriously make up our minds 
to do it. They will automatically disap- 


pear with reorganization of courts provid- 
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ing for unification, co-ordination, simpli- 
fication of procedure, and some specializa- 
tion of judges, after the manner of the 
plans advocated by the American Judica- 
ture Society. 

This defect is wholly unnecessary be- 
cause it is entirely superficial. It has no 
relation to substance but only to the tech- 
nique of organization and _ procedure. 
Whatever merit our technical procedure 
and rules of evidence may have in con- 
tentious matters before juries, they are 
cumbersome out of all proportion when 
applied to small causes, 

The bar, the courts and the legislatures 
are giving their attention to these ques- 
tions of organization and procedure, and 
I therefore hope to see unnecessary delay 
conspicuously absent from our courts of 
the near future. 


SEcTION 5 
Court Costs and Fees 


There is something obnoxious about the 
whole subject of court costs. It is in- 
variably omitted in discussions concerning 
the expense of justice as though it were 
a forbidden and dangerous field. It cer- 
tainly is as tangled up and overgrown as 
an African jungle. Among my friends 
at the bar I know of only two lawyers who 
can take a bill of costs as taxed by the 
clerk, dissect it and understand its items, 
and those two live by costs. In Massa- 
chusetts, for example, what is a “term 
fee” and for what continuances is it 
awarded? Why is the winning litigant 
given $1.25 for his attorney’s fee, when 
in reality he paid a bill for $15.00, and 
why is he awarded $1.00 for the writ 
which he bought at a stationers for $.05? 
Why should a cook who works in The 
Touraine, if he sues for wages and appeals 
from the Municipal Court to the Supreme 
Court, pay an entry fee of three dollars, 
while his brother cook on the steamship 
La Touraine, if he sues for wages and 
appeals from the District Court to the 
Circuit Court of Appeals, must pay an 
entry fee of thirty-five dollars? 

After the best examination I have been 
able to make of the statutes, the history 


and the literature dn costs 1 am unable 
to discover any satisfactory raison d'etre 
for their existence or any scientific prin- 
ciple in their application. Their varia- 
tions from state to state and even within 
a state are endless. They bear no rela- 
tion to the expense of suit either from 
the point of view of the disputants or of 
the state. 

While Missouri strives through divorce 
proctors to prevent default divorces, Ili- 
nois taxes the libellee who files his 
answer. In California a jury is twenty- 
four dollars; but in Ohio a five dollar fee 
has been held unconstitutional. In Bos- 
ton our processes must be served by a 
sheriff at ‘a cost of three dollars; in Cleve- 
land a judge blessed with common sense 
secured a rule permitting service by mail 
at a cost of two cents with twenty-five 
cents for the sheriff; in New York nearly 
any one can serve a summons. As costs 
relate to law it may be unbecoming to call 
them ridiculous, but they may respectfully 
be termed an anachronism. 

There is a general idea that costs are 
a deterrent. 1 submit that they are low 
enough to admit thousands of false claims 
and yet high enough to prohibit thousands 
of honest claims. They have no genuine 
relation to the merit of the case but they 
do have a vitally direct relation to the 
pennies in the pockets of the poor. As 
to the merit of the claim, is there any 
one familiar with the conduct of personal 
injury cases under the old law of torts 
and under the new workmen’s compensa- 
tion acts who will claim that fewer fraud- 
ulent cases were brought to the courts 
with their system of costs than are 
brought before the industrial accident 
commissions where there are no costs? 

As to the inability of the poor to pay 
costs one must recall that many wage 
earners live from week to week. When 
the wrong for which they seek redress is 
non-payment of wages for several weeks, 
they have no money for court costs. That 
conclusion results inevitably from the 
hypothesis. It is likewise obvious that 
the deserted wife who brings her com- 
plaint of nonsupport cannot pay costs any 





116 


more than she can pay her rent or her 
grocery bills. 

It is indeed a vicious circle. The very 
wrong which compels resort to the courts 
makes it impossible for the petitioner to 
pay costs. The number of persons who 
have thus found the way to the courts 
barred must run into the hundreds of 
thousands. On wage claims alone, after 
examining the legal aid society records, I 
believe it conservative to say that our ex- 
isting administration of justice of itself 
fails to grant redress in at least fifty 
thousand honest claims each year. 

The present system of costs is con- 
demned by its own history. There was 
no established tariff at common law. It 
was a prerogative of the early kings to 
charge for their writs, but Pollock tells 
us the poor received their writs for noth- 
ing. In the reign of Henry VII a com- 
prehensive statute was passed (11 Henry 
VII cap. 12) permitting poor persons to 
sue without payment of costs. This plan 
of the proceeding in forma pauperis ap- 
parently led to no abuses. The penalty 
was a public whipping in the market 
place, but when a motion for such an 
order came before Lord Chief Justice 
Holt he refused it, observing that he had 
never known it to be done. 

The in forma pauperis proceeding, 
which from the earliest times was re- 
garded as essential lest costs be prohibitive 
to justice, has very largely fallen into dis- 
use in those jurisdictions where a statute 
permits it; and in all others, save one, it 
has been relegated to the limbo of things 
forgotten. The one exception is Califor- 
nia, where the Supreme Court in 1917 
went back to first principles and ruled 
that any court of record had inherent 
power to grant leave, in proper cases, for 
suit without costs. 

Massachusetts has no in forma pauperis 
proceeding and as a result a grossly unfair 
situation arose during the war. The Sol- 
diers and Sailors Civil Relief Act placed 
on the courts and the bar the responsi- 
bility for protecting the rights of men in 
service during their absence. It was the 
plain duty of the court, if it had knowl- 
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edge of such a situation, to issue an order 
suspending proceedings on its own mo- 
tion. It was likewise the duty of any 
lawyer, if facts came to his attention, to 
inform the court through an informal 
petition. In Boston the Legal Aid So- 
ciety did all of this work for the Red 
Cross and all of the work for the courts, 
as it had offered to receive from the courts 
all assignments in such cases. 

In September, 1918, I received a cable- 
gram from Paris, relayed through Wash- 
ington, which stated that the mortgage 
on the home of a corporal of the 43rd 
Engineers was about to be foreclosed. I 
filed the necessary petition and the court 
granted an injunction, but before it would 
hear the case it required the payment of 
an entry fee. The clerk also had to be 
paid for a certified copy of the decree, 
and the sheriff had to be paid for serving 
it on the mortgagor. Under Massachu- 
setts law these officials had no other course 
open to them. Yet the injustice of penal- 
izing a lawyer in performing his patriotic 
duty to a soldier he had never seen and 
never would see is too clear for words. I 
do blame the courts for the situation be- 
cause under the Civil Relief Act they had 
power to make regulations and a regula- 
tion waiving costs would clearly have been 
reasonable, but although asked to do so 
they refused. 

All those costs and fees which are taxed 
by the state or paid to its officers repre- 
sent a defect which, like delay, is entirely 
superficial and unnecessary. It would be 
extremely simple to eliminate its evil re- 
sults by reducing court costs to an extent, 
as has been done in most municipal courts, 
and by the provision of a comprehensive 
in forma pauperis statute (which, how- 
ever, in democratic America deserves a 
more euphonistic name) which in proper 
causes would permit the poor suitor with- 
out prepayment of costs to sue in any 
court, and, as in the federal law, to appeal 
to the highest court of the jurisdiction. 

In this direction I do not expect to see 
as rapid progress as I hope for in elimi- 
nating delays. The matter of costs is not 
understood and a clear understanding of 
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its results must precede constructive ac- 
tion. The Supreme Court of California 
has furnished the beacom light which 
clearly illumines the way. If the Massa- 
chusetts Judicature Commission, which 
is now at work, should have the courage 
to provide a fresh start through proper 
statutes, perhaps two such precedents 
would gradually be followed in the other 
states. 

As to those “costs” and “fees” which 
are paid witnesses for attendance, stenog- 
raphers for transcripts and printers for 
briefs an entirely different issue is pre- 
sented. The state cannot waive such ex- 
penses. Yet they are a formidable, often 
an insuperable, obstacle. The only solu- 
tion is for the poor man somehow to have 
these expenses paid for him. That ques- 
tion is precisely similar to that of how 
the expense of engaging counsel is to be 
defrayed for the poor man. 

SECTION 6 
The Expense of Counsel 

The nature of this difficulty will, on a 
moment’s reflection, be clear to the judges 
and the bar. Reduced to its lowest terms: 
lawyers are essential to the man who re- 
quires legal advice or court action; 
lawyers, like other human beings, must 
live, and therefore must be paid for their 
services ; yet a vast number of persons need 
legal advice or court’ action who are too 
poor to pay even reasonable fees. ‘The 
precise number of persons who thus find 
their path to justice barred is not known, 
but elsewhere I have attempted an esti- 
mate by combining the figures in King’s 
“Wealth and Income of the People of the 
United States” with the statistics of legal 
aid organizations in thirty different cities 
and the conclusion indicated that about 
eight million people, living in our larger 
cities, are unable to pay for lawyers’ serv- 
ices. Of course, this is an estimate. The 
conservative may cut my figure in half 
and the ultra-conservative may, if he 
pleases, again cut that in half. It will 
still appear that a plan for administering 
justice in a democracy which leaves out of 
account millions of men, women and chil- 
dren is not an adequate plan. 


I have called the expense of counsel a 
difficulty instead of a defect, because, al- 
though we can end delays and can abolish 
costs we cannot eliminate lawyers. The 
bar is as inherent a part of the adminis- 
tration of justice as the court, and the 
lawyer is second only to the judge himself 
in the actual working out of justice. It 
is unnecessary to elaborate this argument. - 
Every lawyer knows that it is his function 
to make the machinery work and that 
without him it would never move. Law 
is not self-enforcing, and courts do not, 
of their own motion, redress wrongs. 
Some one has epitomized this situation 
by remarking that if the world was going 
to destruction and a court could stop it, 
the judge would take no action unless 
some lawyer filed a correctly drawn mo- 
tion praying for such relief. 

This is no criticism of the courts, “It 
is not their function to act of their own 
initiative. Our plan of justice contem- 
plates that all legal work in first instance 
shall be done by the agents of the court 
called lawyers. This is entirely proper. 
What is improper is that after having 
erected such a system we have failed to 
make it possible for all men to obtain 
the services of those agents. 

Theoretically, every one may be aided 
by the ministers of justice through the 
court’s power to assign its agents to act 
in behalf of any indigent suitor. This 
power of assignment of counsel is inher- 
ent in every court and it was confirmed 
by statute as early as the reign of Henry 
VII. In criminal cases counsel are as- 
signed in some states but in civil cases 
the plan of assignment has been so far 
forgotten that its very existence is today 
denied. 

Future jurists. and scholars looking 
back at our time will probably find it diffi- 
cult to account for the absolute inability 
on the part of our courts to understand 
the position of the poor. Historically, it 
will be evident that from the earliest 
times the courts had power to waive costs 
and to assign counsel. In striking con- 
trast, it will appear that in the twentieth 
century, in a country which had for a 
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century and a half proclaimed the prin- 
ciples of democracy, the courts not only 
failed to exercise those powers, but for 
the most part were ignorant of their exist- 
ence. The legislatures are likewise to 
blame and the bar as well. The present 
situation into which we have drifted, un- 
intentionally and unconsciously, is excel- 
lent proof of the need for a vigilant 
Bureau of Justice. 

If proof of the failure of our courts to 
understand the position of the poor is 
needed it can be found on page 490 in 
the twenty-third volume of the Wisconsin 
reports. One Campbell, a poor man, 
brought suit against a railroad. The de- 
fendant promptly moved that the plain- 
tiff be required to furnish a bond for 
costs. The plaintiff could not get a bond 
and his case was thereupon thrown out of 
court. He appealed. ‘The supreme court 
lamented the absence of an in forma pau- 
peris statute, but forgot its own power 
to waive costs; it also forgot the consti- 
tutional guarantees of freedom and equal- 
ity of justice. 

I hope no man of the type we call Bol- 
shevist ever finds that decision, for it con- 
tains too much ammunition for him. 
Thus, one sentence reads: “It seems al- 
most like a hardship that a poor person 
should not be able to litigate.” Even if 
the court felt itself powerless it might at 
least have had the courage to call the re- 
sult an outrage. In a country where law 
is supreme, where every right depends on 
law, where life, liberty and happiness are 
at stake, and where the only lawful way 
to redress a wrong is through litigation, a 
court reaches a decision which in fact out- 
laws a citizen and then is a little doubtful 
in its own mind whether it has even 
worked a “hardship.” 

SECTION 7 
Remedial Action 

In some fields of law the situation be- 
came so patently unjust that the public 
conscience has demanded and secured re- 
medial action. The great illustration is 
the wave of opinion which secured work- 


men’s compensation acts in all except the - 


Southern states. There are now indica- 
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tions that the rent crisis in all large cities 
will rouse the legislatures to socialize our 
landlord and tenant law which unhappily 
still draws all its premises from feudal 
times. In other directions, intelligent 
judges, lawyers and laymen, singly and in 
association, have blazed the path of. re- 
form. 

There are clearly discernible today 
eight methods or agencies which are oper- 
ating to make more nearly equal the posi- 
tion of the poor before the law. They 
are: 

1. Small Claims Courts. 

2. Conciliation. 

3. Arbitration. 

Domestic Relations Courts. 
Industrial Accident Commissions. 
6. Administrative Officials. 

7. Public Defenders. 

8. Legal Aid Organizations. 


Of these agencies the first six are toler- 
ably well known to the bar, and, I 
imagine, are entirely familiar to members 
of the American Judicature Society. 
Therefore, in reviewing them I shall at- 
tempt only to point out their significance 
as an instrumentality which may be util- 
ized to end the existing denial of justice 
to the poor. 

On the seventh—the public defender— 
I make bold to say that although the bar 
thinks it understands the subject, having 
written reports thereon, in reality it is all 
at sea. The man in the street has formed 
a much more accurate estimate, even if it 
he of a rough and ready sort, about the 
“nublic” defender. The reason for this 
I shall try to explain later in its appro- 
priate section. 

Of the legal aid organizations the bar 
is so profoundly ignorant that I shall en- 
deavor to explain the importance of legal 
aid work as carefully as I can. 


*. t « 
> wet | 
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SECTION 8 
Small Claims Courts 
The small claims courts represent the 
most important effort which has been 
made within the administration of justice 
to promote equality of justice. The first 


two such courts came into being in 1913— 
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one in Cleveland and one in Topeka. It 
is interesting to note that in two different 
parts of the country thoughtful lawyers, 
acting independently, reacted in precisely 
the same way and simultaneously pro- 
duced almost identical reforms. 

A typical case will reveal how this court 
works more clearly than any abstractions. 
One morning when [| was privileged to 
sit with Judge Kramer on the bench of 
the small claims (Conciliation) court in 
Cleveland this little matter came up for 
adjudication. A was unable to collect 
from B his bill for four dollars for press- 
ing the suit of Mrs. B. He went to the 
clerk of the small claims session, who, 
finding that the matter could not be di- 
rectly adjusted over the telephone, had A 
sign a simple statement which corre- 
sponded to copying the bill onto the court 
docket. On payment of fifty cents, which 
covered all costs, a summons was made 
out and deposited by the bailiff in the 
mail chute. This required B to appear 
on the third following day and on that 
day A and B appeared. 

Instead of a formal calling of the case, 
when it was reached the judge merely 
asked Mr. A and Mr. B to step to the 
bench. A few direct questions made it 
clear that Mr. A had done the work, de- 
livered the suit, and had not been paid. 
Mr. B was then asked if the work was im- 
perfect and why the bill was unpaid. He 
responded that when the suit was deliv- 
ered the man had insulted his wife and 
had concluded with the flat statement: “I 
pay no bill to a man who insults my wife.” 
The judge talked that over with Mr. A 
and it appeared that A did not deliver 
the suit, but that his boy did and the 
boy, he admitted, “was inclined to be a 
little fresh.” The judge thereupon sug- 
gested that Mr. A go into the anteroom, 
telephone Mrs. B and apologize for any- 
thing that might have been said. This 
A did at once and on his return a moment 
later was given judgment for the four 
dollars. B took the money out of his 
pocket and paid A. They shook hands. 
After saying, “Thank you, judge,” they 
departed together in peace. 
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What a contrast to this simple, direct, 
quick, inexpensive procedure is our tradi- 
tional and customary procedure. And 
how different are the results the two pro- 
duce. A dramatic critic once made the 
observation that in most tragedies, if at 
the end of the first act the author would 
permit his characters to have a few frank 
words with each other, the misunderstand- 
ing which was the basis of the plot would 
vanish and the play would abruptly come 
to a happy ending. 

In all fairness I ask the bar whether 
the little A versus B episode which was 
turned into a comedy by the Cleveland 
small claims court would not be con- 
verted into a tragedy by the formal con- 
tentious procedure enforced in most 
courts? In my own state, Massachusetts, 
A might have foregone his just dues be- 
cause the costs and fees would be too 
much and thereafter he would have hated 
B and the law as well. Or, if B had re- 
tained me, I should have pleaded a gen- 
eral denial and payment. That would 
have started the plot in earnest. Then, 
either I should have defaulted just before 
trial, or I would have attempted a defence 
of “poor workmanship” and would have 
brought in all of Mrs. B’s neighbors to 
prove it. A, of necessity, would appear 
armed with his lawyer and a company of 
tailors. Thus, where there was no real 
issue, I should have created one. If, dur- 
ing the trial, anything about a possible 
insult to Mrs. B were mentioned, both I 
and my brother for the plaintiff would 
have been on our feet with objections 
which would have been sustained. At 
that point the real solution of the case 
would have been lost forever and we 
should have labored on to the bitter end, 
a perfect living example of an absolute 
economic waste. Barring some technical 
mischance, A would get his judgment be- 
cause our judges are seldom fooled by spe- 
cious defenses, and a bill of costs woud 
be added on. A and B would be enemies 
ever after and neither would thank the 
judge, who to them personifies the law. 
A would not net his four dollars, he would 
have lost a customer, and also a day’s 
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work. B would have had his fighting 
blood stirred by the trial, would therefore 
be angry at his defeat, he would be quite 
a bit out of pocket, and he would have 
contempt for a court which compelled him 
to pay for having his wife insulted. 

Going back to the Cleveland court, it 
will be observed that in the A versus B 
ease the court, although it disregarded 
the technical rules of evidence, rendered 
a judgment according to substantive law. 
If A had refused to apologize he would 
still have been given a judgment, for the 
court is a court of law, and it does not 
depart from the principle of justice ac- 
cording to law, even if it fails in its social 
function as conciliator. 

From what I have said it is not to be 
implied that I advocate casting all pro- 
cedure to the four winds. But it does 
seem to me that for small cases the Cleve- 
land experiment has demonstrated its 
efficacy. I, therefore, hope that similar 
courts may be established in all other 
cities as well as in Chicago, Cleveland, 
Kansas City, Minneapolis, Portland and 
Topeka, and that a constant effort will be 
made to increase the jurisdiction of the 
small claims courts, both as to the amount 
involved and the nature of the contro- 
versy. In some such inductive manner we 
can easily enough ascertain the point at 
which this informal machinery is un- 
workable. 

Such courts, when established, can re- 
duce the denial of justice to the poor by 
at least one-quarter. Small cases ob- 
viously are a large proportion of the cases 
of the poor. These courts accomplish 
their splendid results, because they are 
able to overcome or get around the three 
causes of injustice to the poor. There 
are no delays. Court costs are minimum. 
The procedure is so simple that no lawyer 
is necessary. The judge himself conducts 
the trial. There is no rule excluding at- 
torneys from the small claims court in 
Cleveland, but the fact of the matter is 
they practically never appear. 


SECTION 9 
Conciliation 


Conciliation can be passed over rapidly. 
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As a method of disposing of controversies 
it is well known to readers of the 
JouRNAL. I do not place much reliance 
on it as any immediate solution of our 
problem of denial of justice to the poor. 
Although brave beginnings have been 
made in Cleveland, Minneapolis and New 
York, I fear that it will win its way into 
our judicial institutions but slowly. The 
bench and bar have a certain instinctive 
distrust for it. Further, its success de- 
pends on psychology and that in turn de- 
pends on a well-developed public opinion 
that parties ought to try to conciliate. 
We are still very far from that. 
Ultimately I expect conciliation to be 
of tremendous help. It has been success- 
ful in Europe and in America we are be- 
coming accustomed to it in collective dis- 
putes. In so far as it is established it 
promotes equality, because in its nature 
it is a summary proceeding, there are no 
costs, and lawyers are unnecessary. 


Secrion 10 
Arbitration 


For similar reasons, arbitration calls 
for only a brief statement here. Com- 
mercial arbitration is advancing with 
st.ides, because business men will not 
wait for the law. The.subject has been 
admirably presented by Mr. Rosenbaum, 
and by Mr. Cohen in his recent book on 
the subject. Judicial arbitration makes 
slow headway. Rules providing for it 
have been issued by the New York 
Municipal Court; but in Cleveland and 
Cincinnati I believe the courts have made 
similar rules and not acted on them. 

Judicial arbitration, I take it, will not 
involve a departure from justice accord- 
ing to substantive law. It certainly will 
mean justice according to common sense 
procedure and evidence and of that I have 
no fear. It is an experiment which ought 
to be tried. 


_ Precisely as with conciliation, judicial 
arbitration will help the poor, because the 
proceeding is quick, there are no costs, 
and in most instances the services of 
lawyers are not necessary. . 
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SECTION 11 
Domestic Relations Courts 


Domestic relations courts have been as 
successful in the field of domestic rela- 
tions as the small claims courts have been 
in their field. They are well known; but 
there are three lines of thought which de- 
serve passing mention in connection with 
our main thesis. 

The modern domestic relations session 
of a modern municipal court promotes 
equality of justice, because it overcomes 
the three obstacles. Proceedings are 
criminal in nature and are summary; 
there are no court costs, the summons is 
made out by a clerk and service is by an 
officer, and to a large extent the need for 
attorneys is obviated. 

In their endeavor to provide equal jus- 
tice it was not so easy for domestic rela- 
tions courts to avoid the need for attor- 
neys’ services as it was for the small 
claims courts, or as it would be for con- 
ciliation and arbitration. In the nature 
of things domestic difficulties are far more 
complex than rent claims and grocery 
debts, and they require much more careful 
examination and presentation. Some one 
to perform such functions was essential 
and so the probation staff was developed. 

In most cases the work of the probation 
officers—assuming a proper personnel—is 
adequate to secure justice. In some cases 
it clearly is not; but it is only a minority 
of matters that genuinely require the 
lawyer’s skilled handling. One peculiar 
phase of these matters is that they involve 
an enormous amount of follow-up work. 
The combination of the suspended sen- 
tence plus the activity of the probation 
staff has worked a miracle in contrast to 
what happens on the civil side of the 
court, and the amount of money collected 
each year for deserted wives and children 
mounts up to an astounding total. 

I think we may confidently expect to 
see domestic relations courts established 
in all large cities in the near future, and 
with their establishment the domestic 
difficulties of the poor, which in volume 
rank second only to wage claims, will for 
the most part be taken care of. 
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An interesting field for speculation is 
opened up by the fact that these domestic 
relations courts all exist as parts of the 
criminal courts. From the early days of 
ecclesiastical jurisdiction, family affairs 
have been deemed civil in nature and 
wrongs have been righted through civil 
proceedings. In modern times, however, 
no sooner had the criminal courts been 
given a roughly concurrent jurisdiction 
than they began to absorb the work 
formerly done by the civil courts. And 
for the obvious reason that for the great 
bulk of persons not possessed of substan- 
tial property the criminal remedies are 
far quicker, less expensive and much surer 
in results. 

Now the question arises, why not give 
to these domestic relations courts on the 
criminal side the whole domestic jurisdic- 
tion, including divorce, separate support, 
adoption, and illegitimacy? On any prin- 
ciple of good organization, all family 
troubles should be adjusted in one court. 
And it is therefore argued that as the 
criminal court has proved by far the bet- 
ter of the two it should be the depository 
of that entire jurisdiction. 

There may be more weighty reasons 
against such a proposal, but for the sake 
of the poor I hope it comes about. If 
we could have a probation staff investi- 
gate divorce cases and collect alimony it 
would be a general blessing to the poor 
when involved in such cases. 

The Detroit court, until declared un- 
constitutional because the act creating it 
was defective in title, possessed this wide 
jurisdiction. The Cincinnati court 
(Hamilton county) today has acquired 
nine-tenths of it. The Philadelphia court 
has asked that its jurisdiction be widened 
to include divorce, but the situation there 
today seems so beclouded by politics that 
the future is uncertain. 

Should this take place, and to the ex- 
tent that it does take place, still more 
cases of the poor will secure an equality 
before the law which heretofore they have 
not had. 
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SECTION 12 
Industrial Accident Boards 

Industrial Accident Commissions are 
relatively new but already they are old 
enough to give rise to one vitally inter- 
esting question of organization, and, al- 
though their nature and work are well 
known, they are performing one function 
—to my mind their most useful and im- 
portant function—which is not generally 
understood. 

Ninety per cent of all accident cases 
which came before an industrial accident 
board are settled automatically, promptly, 
and without expense. That is something 
which our courts have never been able 
to do. The honor of making such a plan 
operate successfully must be awarded to 
an administrative, and not to a judicial, 
tribunal. 

This marks a tremendous advance 
towards freedom and equality of justice. 
Today nine men out of ten get their fair 
compensation at once, without costs, and 
without the expense of emploving counsel. 
Formerly they were obliged to take what 
the insurance company adjuster offered or 
else obtain a lawyer on a contingent basis 
and wage a long and dreary fight. The 
new administrative method is so far su- 
perior to the old tort system that I hope 
to see it extended to interstate commerce 
employes, and to passengers on railroads 
and street railways. An act of Congress 
has restored to longshoremen this protec- 
tion which was taken away from them by 
the United States Supreme Court in the 
ill-fated Jensen case which has worked no 
end of havoc. I have found it somewhat 
difficult to maintain the dignity of the law 
while explaining to a seaman’s widow that 
if her husband was killed in April, 1917, 
she is entitled to one month’s compensa- 
tion; if he was killed between May and 
October, 1917, she is entitled to nothing; 
but if he was killed after October, 1917, 
she is entitled to full compensation. After 
such an ordeal I have reread Mr. Justice 
Holmes’ dissenting opinion in order to re- 
store my belief in the ultimate righteous- 
ness of our laws. 

As to the ten per cent of cases which 
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cannot be settled automatically and which 
require a hearing, it was originally planned 
to get along without lawyers. The mem- 
bers of the bar should not forget that the 
compensation acts were aimed directly at 
them. The commissions followed a plan 
similar to that of the domestic relations 
courts and maintained their own staffs of 
investigators. For a while this worked. 
Precedents were few and a spirit of liberal- 
ism was dominant. ‘The hiatus, however, 
was of short duration. Today at.a hear- 
ing on a compensation case a man needs 
counsel. The law has become overlaid 
with decisions. Proof is more elaborate 
and the method of proof more technical. 
For some reason—possibly because the in- 
surance companies have able counsel — 
compensation cases seem to give rise to in- 
numerable questions of law. 

Under the older compensation acts we 
have already come to the point where trials 
hefore the commission are, to all intents 
and all purposes, like trials before a court. 
What, then, is to be the future relationship 
between these commissions and the courts ? 
Will not the history of the rise and ab- 
sorption of the equity courts repeat itself ? 
Or is Laski’s general theory correct that 
things are now too big for further cen- 
tralization so that we are in for a period 
of decentralization? As to the courts I 
believe unification is still essential. If so, 
unification certainly calls for a consolida- 
tion of industrial accident commissions 
and courts, by the incorporation of the 
former into the latter. Already in Massa- 
chusetts the evils of disjointed organiza- 
tion are obtruding. The plan of taking 
cases on appeal from the Industrial Acci- 
dent Board first to the Superior Court and 
thence to the Supreme Court is headed 
towards chaos. 

If and when such a merger takes place, 
looking at it from the point of view of the 
poor, it is essential that the automatic set- 
tlement plan be retained intact; it is im- 
portant that the use of investigators be 
continued. Such a carrying over of the 


administrative methods into our judicial 
system would be a good tonic. If they are 
not carried over into our administration 
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of justice, then a mighty instrumentality 
for aiding the poor in cases of personal 
injuries will have been lost. 


SECTION 13 
Administrative Officials 


With the rapid expansion of the state’s 
activities, administrative officials and bu- 
reaus have sprung up, some of which are 
contributing to the solution of the legal 
difficulties of the poor. Examples are the 
immigration commissions, shipping com- 
missioners, supervisors of loan agencies, 
and insurance commissioners. 

Most significant are the labor commis- 
sions which collect wages, as in California 
and Massachusetts. As the latter is in the 
more strongly entrenched legal position, 
it affords the safer illustration. 

In Massachusetts it is a crime in nearly 
all industries not to pay employes each 
week. Infringements of this law are 
prosecuted by the Labor Commissioner. 
In other words, an unpaid wage-earner 
can apply to the Commissioner and, as 
the proceedings are criminal, he secures 
justice promptly, without cost, and with- 
out engaging counsel. Despite some dis- 
appointment with the work of the Com- 
mission itself the plan has been a great 
success. Wages are paid in Massachusetts. 
The existence of the law plus the knowl- 
edge of the fact that it is enforceable 
through machinery which even the poor 
can operate prevents nonpayment of 
wages. 

This function is not to be confused with 
that of the industrial accident commis- 
sions. Their function is judicial; they 
themselves render judgment on the facts. 
The Labor Commissioner does not decide 
the issue, he presents the facts to a court 
for its decision. In a word, his function 
is that of a lawyer. 

In the connection we are pursuing this 
means that in certain wage claims the 
Commonwealth of Massachusetts at its 
own expense furnishes the services of at- 
torneys to the poor. That is a precedent 
of importance. While, for constitutional 
reasons, this particular plan may not be 
applicable to other states, the fundamental 
idea embodied therein of state aid in se- 
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curing justice is a conception we shall have 
to reckon with more and more as time 
goes on. 
SECTION 14 
Public Defenders 

The “public defender” has been much 
discussed. Too much of the argument, 
however, has not got beyond words. In 
phraseology, the merits of the question 
have been lost. The bar particularly has 
become entangled in terminology. The 
word “public” to the bar denotes the source 
of the defenders’ support. To the man in 
the street, and to the newspapers gener- 
ally, it means that the defender is attor- 
ney for the public in the sense that he will 


defend any member of the public. The 
newspapers, magazines, and _ publicists 


that have urged the “public” defender 
have, in the main, used the phrase in its 
popular sense and their argument has been 
for some organization—whether public or 
private they did not care—to provide de- 
fense for poor persons accused of crime. 
The bar association committees have used 
the phrase in its technical sense, and have 
argued against the “public” defender on 
the ground that such a public official was 
dangerous. Obviously, there has been no 
clear meeting of minds, 

In order to avoid this confusion I shall 
call the matter in question “the defender 
in criminal cases” or, more simply, “the 
defender.” The issue that interests me 
is whether our administration of justice 
secures equality to poor persons accused of 
serious crimes. If not, something must be 
devised to provide that equality. Whether 
the necessary supplement is to be sup- 
ported publicly or privately is, to the main 
issue, immaterial. 

The defender in Los Angeles is public 
and in New York private, just as the legal 
aid organization in Kansas City is public 
and in Boston private. Functionally they 
are identical. And what we really want 
to know is whether that function is neces- 
sary. 

I am clearly of the opinion that some 
such organization or official is necessary 
just as I believe that legal aid organiza- 
tions are necessary. There is no real dis- 
tinction between defender and legal aid 
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society; both afford unpriced counsel to 
poor persons; the former operates in the 
criminal field whereas the latter, for his- 
torical reasons, operates only in the civil 
field. At an early date legal aid work 
tried to extend itself to criminal cases, but 
was not financially strong enough. If it 
had been able to do criminal work on a 
real scale the “public” defenders would 
never have been thought of. 

Therefore, the whole case for legal aid 
organizations applies with equal force to 
the defenders. But there are certain addi- 
tional reasons, peculiar to criminal cases, 
which to my mind reinforce the general 
argument. 

In the first place, serious criminal cases 
cannot be compromised or settled as can 
civil cases. In most instances the man 
arrested for felony or important mis- 
demeanor must stand trial. Thus the 
only way he can secure justice is through 
a fair trial. And no trial is fair unless 
both sides have adequate representation. 
Further, in criminal cases the stakes are 
liberty and disgrace. It is more impor- 
tant, as well to society as to the individual, 
that men should not wrongfully be sent 
to jail than it is that they should wrong- 
fully be deprived of civil claims. 

Finally, the present situation in the 
criminal courts has engendered an addi- 
tional evil of its own, which does not exist 
on the civil side to any such extents and 
which it is high time we began to fight. 
I refer to the “runners,” “strawbonds- 
men,” “jail lawyers” and “shysters.” De- 
fendants come into the criminal courts 
not by choice, but by compulsion. They 
are obliged to stand trial. All the cireum- 
stances serve to terrify them. It is easy 
to prey on those fears and runner and 
shyster have well learned how to do it.. 

They are unquestionably the most per- 
nicious influence connected with the ad- 
ministration of justice today. The situa- 
tion cries aloud for a thorough purging. 
I believe the defender can best accomplish 
that Augean task because in Los Angeles 
he has already accomplished it. 

Until that bad spot is eliminated, per- 
sons coming into contact with American 
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criminal justice are given a disgraceful 
impression. Americanization can never 
make headway if such conditions are per- 
mitted to remain. For when you know, 
as I know, that the favorite method of ex- 
torting money from some poor wretch in 
jail is the representation that half of it 
goes to the judge, then you will under- 
stand why the immigrant cannot be taught 
entire respect for our institutions. Ex- 
perience, after all, is the final word in 
education. 

Where defenders have been established 
they have done their work well. They 
have worked in entire harmony with dis- 
trict attorneys. They have elevated the 
tone of criminal trials. Money has been 
saved to the state, for the cases are dis- 
posed of more rapidly. And what is most 
important, the poor man, whether guilty 
or innocent, knows that he has had ade- 
quate representation, a fair trial, and, in 
short, a square deal. 


SecTIon 15 
Legal Aid Organizations 

The breakdown in the ability of our 
judicial institutions to provide justice for 
the poor was not of long duration before 
public-spirited individuals began to try to 
provide some relief. In 1876 in New 
York, a legal aid society was established, 
at first only to aid immigrants, but soon 
thereafter, by reason of the applications 
made to it, to give its assistance to all per- 
sons in all civil cases. 

This venture did not win the support 
of the bar and the idea spread but slowly. 
During twenty-five years it took root in 
only three cities—New York, Chicago and 
Jersey City. From 1900 on, however, the 
conception has spread rapidly over the en- 
tire country until today there are forty- 
one organizations in the United States, 
spreading from New York to San Fran- 
cisco and from Chicago to New Orleans. 

When it is remembered that nearly all 
legal aid organizations are of recent origin, 
the amount of work they have accom- 
plished is remarkable. Already they have 
given legal assistance to one and one-half 
million clients and have collected sums 
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owed those clients aggregating four mil- 
lion dollars in cash and undoubtedly an 
equal amount in orders for periodic pay- 
ments—as in domestic relations and work- 
men’s compensation cases. 

Figures carefully compiled up to the 
time of America’s entry into the war re- 
veal the following growth: 


Number of Cash 
Organ- Sums Col- 
Year zations Cases lected Expenses 
1876..... 1 212 $ 1,000 $ 1,060 
1890..... 3 9,316 47,580 11,953 
1900..... 5 20,896 101,970 21,669 
1910..... 15 52,644 166,851 76,602 
1916..... 41 117,201 340,199 181,408 


There are two main types of legal aid 
organizations—public and private. Thus 
far, in actual experience, the private or- 
ganizations have proved the better. The 
three best societies today—those in New 
York, Cleveland and Boston —are pri- 
vately controlled. The public bureaus 
have been a disappointment. In Dallas 
and Portland excellent beginnings were 
wrecked by politics. The public bureau in 
Hartford has been a disappointment. It 
may be doubted whether the municipal 
bureaus in St. Louis and Kansas City are 
as strong today as they were three years 
ago. 

Perhaps this is not altogether attribut- 
able to public management for some of the 
private societies during the past few years 
have likewise shown signs of weakness. 

Legal aid work has reached the crisis 
in its development. Today, by reason of 
its experience and accomplishment, it con- 
stitutes our greatest hope for any immedi- 
ate realization of our ideal of freedom and 
equality of justice. It may fail and retro- 
gress and some new method will have to 
be devised. 

Whether or not it succeeds will depend 
primarily on the bar. Legal aid work 
needs leadership and money and it is en- 
titled, because of the nature of its work, 
to look to the bar for both. Morally the 
bar is obligated to respond for the legal 
aid societies in providing lawyers for the 
poor have in reality been performing a 
responsibility which attaches to the bar. 
So long as the bar is a profession and its 
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members are ministers of justice they can- 
not escape the ethical obligation of seeing 
to it that no person is denied justice 
through inability to retain counsel. That 
duty the legal aid societies have under- 
taken and performed, nobly, and to the 
fullest extent of their resources. It is 
high time for the bar to awake and give 
its aid, 

What the bar has done, or rather has not 
done, appears from these facts. In Bos- 
ton, only 9 per cent of the lawyers give 
anything to legal aid work; in Buffalo 7 
per cent; in New York, 4 per cent; in 
Philadelphia, 3 per cent, and in Chicago, 
only 2 per cent. 

Legal aid work is not expensive and the 
bar can, if it will, easily assure the future 
of the work. I can imagine no more popu- 
lar service that the bar could render. And 
I am inclined to think that if the bar did 
participate in such work it would receive 
a moral stimulus of tremendous value in 
restoring lawyers to their former high 
place in public esteem. 


SECTION 16 
Judicial Control 


Despite the blunders of the first public 
legal aid bureaus I expect to see a con- 
stantly increasing tendency to bring legal 
aid work under public control. This 
seems to me inevitable and as it ought to 
be. Legal aid work is part and parcel of 
the administration of justice, and no such 
function can long remain in private hands. 

By public control I do not mean munici- 
pal control. I believe that the failure of 
the*public bureaus was largely due to the 
fact that they were operated as a part of 
city government. Under no good plan of 
organization has it ever been proposed to 
link the administration of justice with 
municipal affairs. Further, our city gov- 
ernment is by all odds the weakest part of 
our entire political structure. 

In my judgment legal aid work should 
be operated under judicial control. Such 
has for years been the basis of the plan in 
Scotland and France. It was established 
in England by the 1913 rules of the High 
Court of Judicature. It involves little 
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more than reviving the ancient judicial 
function of assigning counsel to poor per- 
sons in a modern, efficient and centralized 
form. Such a proposal was made to the 
recent constitutional convention in Massa- 
chusetts, but was not understood. 


When the change to public control will 
come I do not know. But we will do well 
to have tiiat always in mind as the ulti- 
mate goal and to shape our present plans 
accordingly. Thus, I think that the 
American Judicature Society in its future 
studies in court organization must take 
into account the feasibility and advisabil- 
ity of incorporating into their plans some 
provision for judicial control of legal aid 
work, 

SECTION 17 


Conclusion 


One of our truly great judges, Mr. 
Chief Justice Winslow of the Wisconsin 
Supreme Court, in a memorable address 
stated : 


“Equal and exact justice has been the pas- 
sionate demand of the human soul since man 
has wronged his fellow man; it has been the 
dream of the philosopher, the aim of the 
lawgiver, the endeavor of the judge, the ulti- 
mate test of every government and every 
civilization.” 


In this age of criticism, when all our 
institutions are being subjected to the 
closest scrutiny, we cannot hope to escape 
that test. Today, it seems to me, that 


there is a break in our line of defense, a 
great wéakness in our administration of 
justice, which is the bulwark of all our 
institutions. 

If we work with courage and spirit 
there is yet time to repair the damage and 
make our walls whole. I am convinced 
that we cannot neglect it much longer 
without facing the certainty of a disaster. 

Justice is so vitally important. It 
reaches home to all of us. It is indis- 
pensable in that we cannot avoid it and 
cannot do without it. When a man has 
been wronged, the only redress allowed 
him by a civilized society is court action. 
If for any reason he is denied the right to 
his day in court—whether it results from 
delays, or court costs, or inability to en- 
gage counsel—society has made for itself 
an implacable foe. 

I have faith in the triumph of American 
democracy. But first of all we must make 
justice, which is the cornerstone of the 
Republic, democratic in the double sense 
that it shall be available to all and that 
before it all men shall be equal. Our 
neglect in the past has, in the main, been 
due, I think, to the fact that we did not 
perceive the true state of affairs. That 
extenuation we can plead no longer. We 
now know the facts; we know the difficul- 
ties and the methods of overcoming them. 


The time has come for action. 





Oklahoma Bar Studies Unified Court 


During the past year the Oklahoma 
_ State Bar Association has had a commit- 
tee at work on the problem of creating a 
uniform state court system. The com- 
mittee of fifteen, headed by Mr. Frederick 
B. Owen, of Oklahoma City, has created 
a sub-committee with one member from 
each county. The draft proposals of the 
committee have not yet been published. 
They are understood to be in the form of a 
judiciary article for the state constitution. 
They will be submitted to the Oklahoma 
State Bar Association in the committee’s 


printed report at the annual meeting to 
ve held in Oklahoma City on December 18. 

The Association has invited Mr. Albert 
M. Kales and Mr. Herbert Harley, 
directors of the American Judicature 
Society, to attend this meeting, the for- 
mer to deliver an address on state court 
organization, and the latter to lead the 
discussion. The organized bar of Okla- 
homa appear to be very much in earnest 
in this work. Their draft article, when 
approved, will doubtless be published in 
this journal. 
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